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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

KROUPA, Judge: This case arises froma request for relief
fromjoint and several liability under section 6015(f)! for the
years 1999, 2000, 2001, 2002, 2003 and 2005 (years at issue).

Respondent denied petitioner’s request for relief, and petitioner

IAIl section references are to the Internal Revenue Code,
and all Rule references are to the Tax Court Rules of Practice
and Procedure, unless otherw se indicated.
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tinely filed a stand-al one petition.? The issue for decision is
whet her petitioner is entitled to relief fromjoint and several
l[Tability under section 6015(f). W hold that she is not.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the acconpanying exhibits are
incorporated by this reference. Petitioner resided in Q3 en
Ellyn, Illinois at the tinme she filed the petition.

Petitioner married Daniel Pugsley (Dr. Pugsley) in 1978.
The Pugsl eys divorced in February 2010 after 32 years of
marriage. Petitioner seeks innocent spouse relief fromtax
liabilities arising fromDr. Pugsley’'s sole proprietorship during
the years at issue.

Dr. Pugsl ey owned and operated a dental practice from 1980
t hrough the years at issue. Petitioner graduated from coll ege
with an English degree in 1976 and worked for nine years before
| eaving the workforce to raise the Pugsleys’ four children.
Petitioner |ater earned a dual graduate degree in education and
psychol ogy from Kent State University in 2004. Petitioner
thereafter worked as a school psychol ogi st at high schools in
Chio and Illinois.

The Pugsl eys managed their finances out of two bank accounts

while they were married. Dr. Pugsley paid sone of the famly’'s

2This Court has jurisdiction to determ ne whether sec.
6015(f) relief is warranted after a request for relief has been
deni ed by the Conm ssioner. See sec. 6015(e)(1).
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| arger expenses, such as the hone nortgage and car paynents, from
his dental practice s bank account. The Pugsleys paid general
househol d expenses from a personal joint bank account (] oint
account). Petitioner deposited all of her earnings into the
joint account, and Dr. Pugsley periodically deposited funds into
the joint account.

The Pugsl eys appeared to live a very confortable life. They
sold their first hone in 2001 for $392,500 and therefter took out
a $480, 000 nortgage to purchase a new hone for $540,000. They
spent $300 a nonth to belong to a tony athletic club. Three of
their four children attended expensive private colleges. The
coll eges their children attended included M ddl ebury Coll ege,
Denni son Uni versity and Rhode Island School of Design.

The Pugsl eys experienced financial difficulties in the early
1990s. They failed to pay Federal and State taxes, resulting in
tax liens being placed on their hone. Petitioner clains that she
did not know about the liens until the Pugsleys decided to sel
their house in 2001, even though the liens were filed agai nst
both her and Dr. Pugsley. The Pugsleys used the proceeds from
the sale of their first hone to pay off their debts and have the
liens renoved.

In addition, Dr. Pugsley began suffering from depression and
al coholismfollowng the death of his nother in 1997. Dr. Pugsley

typically drank at | east one bottle of red wine every day during the
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years at issue. Dr. Pugsley’ s al coholismcaused his productivity at
his dental practice to suffer. Petitioner found creditor notices in
the mail and questioned Dr. Pugsley about their finances. He
assured her that their finances were in order, and she failed to
guestion himfurther. Though petitioner clains to have had no
knowl edge of their financial problens, she did know that they were
receiving great financial support fromhis and her parents through
gifts and inheritances. Dr. Pugsley’'s father gave the Pugsl eys nore
t han $100, 000 to hel p pay household obligations. Petitioner
recei ved $100, 000 in inheritances fromher parents’ estates that she
used to pay a portion of their children’s college tuition.

In 1999 Dr. Pugsley hired TimMkolay (M. Mkolay), a
certified public accountant (CPA), to prepare the Pugsleys’ joint
tax returns. Every year Dr. Pugsley received the return prepared
by M. Mkolay and then stuffed the return in his desk drawer at
his dental office. Neither Dr. Pugsley nor petitioner signed or
filed the returns or made any paynent for the 1999 to 2002 t ax

years.® Petitioner did not inquire about the Pugsleys’ tax

3The Pugsl eys’ joint tax return for 2001 was dated as signed
on Apr. 2, 2001. Petitioner testified at trial that the stated
date on the return was an error and that the Pugsleys probably
executed the return with the other unfiled returns in 2008 as
di scussed bel ow.
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returns during this period. M. Mkolay |earned that Dr. Pugsley
had not been filing the joint tax returns. He stopped preparing
t he Pugsleys’ joint tax returns in 2003.

Dr. Pugsley told petitioner that he had hired a new CPA to
prepare their joint tax return for 2003 when in fact the return
for 2003 had not been prepared or filed. Dr. Pugsley admtted
his fabrication to petitioner in 2004 after she unsuccessfully
tried to contact the fictitious CPA. The Pugsleys then hired
Nei | Johnson (M. Johnson), a CPA, in 2005. M. Johnson prepared
t he Pugsleys’ joint tax returns for 2003 and 2004 in August 2005.
The follow ng year, the Pugsleys filed a joint tax return for
2005 but failed to pay the bal ance shown as due. The Pugsl eys
tinely filed a joint return for 2006 and paid in full the tax
due.

Dr. Pugsley’s dental license expired in 2005 after he failed
to conplete his continuing education requirenents. He continued
to practice dentistry until the Ohio State Dental Board shut down
his practice in March 2007.4 Dr. Pugsley continued to get dressed
every norning in his usual nedical scrubs and told petitioner that
he was going to the office though he was really going to a
parking lot to consune al cohol. Petitioner received calls from

many of Dr. Pugsley’ s patients asking why he was not show ng up

“Dr. Pugsley’'s dental license was reinstated in Septenber
2007.
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for appointnments. \Wen petitioner told himabout the calls, he
claimed he had already returned the patients’ calls and
reschedul ed their appointnents. She failed to pursue this issue.

Dr. Pugsley’s depression and al coholismreached a | ow in June
2007 when he threatened suicide. He was immediately admtted to a
rehabilitation facility for treatment. Wiile Dr. Pugsley was in
the rehabilitation facility, petitioner found the unexecuted and
unfiled returns for the 1999 through 2003 tax years (unfiled
returns) in Dr. Pugsley s desk drawer as well as notices that
their hone nortgage was in foreclosure. Petitioner and Dr.
Pugsl ey remai ned together following his release fromthe
rehabilitation facility. Dr. Pugsley filed for bankruptcy in June
2007 to be relieved of their financial mstakes, rather than sel
their house. Dr. Pugsley voluntarily dism ssed the bankruptcy in
Oct ober 2007.

Petitioner thereafter contacted M. Johnson. M. Johnson
advi sed her to execute the unfiled returns and send themto the
| nternal Revenue Service (IRS). Before filing the returns,
petitioner filed a claimfor section 6015 relief in Cctober 2007.
The I RS deni ed her claimbecause the IRS had not received the
unfiled returns. The Pugsleys did not execute the unfiled
returns until January 2008. The couple lived together until the

nortgage on their marital residence was foreclosed in May 2008.
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I n August 2008 petitioner noved to Illinois to work as a high
school psychol ogist. She earns over $58,000 per year with mnim
expenses. She provides financial assistance for her youngest
child, who is still in college. Around Septenber 2008 petitioner
and Dr. Pugsl ey executed a separation agreenent. Dr. Pugsley
agreed to provide petitioner with $1,500 nonthly spousal support
for ten years beginning in Septenber 2008. Dr. Pugsley also
agreed to pay petitioner $484.17 a nonth for ten years
representing her half of the marital assets and $240 a nonth in
heal th i nsurance paynents for her children. Dr. Pugsley accepted
l[tability for the outstanding taxes in the separation agreenent.
Dr. Pugsl ey subsequently agreed to pay the IRS $1,000 a nonth to
settle the joint liabilities.

Petitioner filed new clainms for section 6015 relief in March
and April 2008 that covered the years at issue. She subsequently
submtted a Form 433-A, Collection Information Statenent, together
wi th rel ated banki ng docunentation. Respondent denied
petitioner’s requests based on the information she had provided.

Petitioner appeal ed the determ nation, and respondent’s
Appeals Ofice again disallowed her claimfor relief. The Appeals
O fice determ ned, anong other things, that petitioner would not
suffer econom c hardship if obligated to pay the tax
liabilities, petitioner knew or had reason to know that the tax

l[iability reported on each return would not be paid, and
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petitioner was not legally separated fromDr. Pugsley. The
Appeals Ofice noted that there was no abuse to consider inits
determ nation, petitioner did not suffer fromany physical or
mental health issues, and petitioner was conpliant with the tax
laws as of the tinme of determ nation. Moreover, the Appeals

O fice determned that petitioner would have $461 avail abl e
monthly to make paynents.

Petitioner filed an individual return for 2009 as an
unmarri ed head of household wth two exenptions. On the advice of
M ke Mahoney, a CPA, petitioner did not report any of the spousal
support paynents she received fromDr. Pugsley as incone.
Petitioner also erroneously stated that she contributed $5,000 to
an individual retirement account (IRA) on her return for 2009.

OPI NI ON

We nust deci de whet her respondent erred in denying petitioner
relief fromunpaid tax liabilities for the years at issue.
Petitioner argues that she believed her ex-husband would pay their
tax liabilities and that it is inequitable to hold her |iable when
t he under paynments were attributable to her ex-
husband.

Only section 6015(f) applies as this case invol ves

under paynents of taxes shown on joint returns.® The Conm ssioner

S Married taxpayers who elect to file a joint return are
jointly and severally liable for the entire tax due. See sec.
6013(d)(3). A spouse or forner spouse may petition the

(continued. . .)
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has the discretion to relieve a spouse or forner spouse of joint
liability if, taking into account all the facts and circunstances,
it isinequitable to hold that spouse liable for any deficiency or
unpaid tax. Sec. 6015(f); sec. 1.6015-4(a), Incone Tax Regs.

We begin with the standard of review and the burden of proof.
Respondent urges us to review the case for abuse of discretion.
To do so, however, would be to reject our previous hol ding that

the standard of review is de novo. Porter v. Commi ssioner, 132

T.C. 203 (2009). A trial de novo requires independent judici al
determ nation of the issues in the case. See, e.g., Mrris v.

Runsfeld, 420 F.3d 287, 292, 294 (3d CGr. 2005); Tinmmons v. Wite,

314 F.3d 1229, 1233-1234 (10th Cr. 2003). The spouse requesting
relief generally bears the burden of proof. See Rule 142(a); At

v. Comm ssioner, 119 T.C 306, 311 (2002), affd. 101 Fed. Appx. 34

(6th Cir. 2004).

The Comm ssi oner has outlined procedures for determ ning
whet her a requesting spouse qualifies for equitable relief under
section 6015(f). See Rev. Proc. 2003-61, 2003-2 C. B. 296. The
requesti ng spouse must neet seven threshold conditions before the

Comm ssioner will consider a request for relief. 1d. sec. 4.01,

5(...continued)
Comm ssioner for relief fromjoint and several liability in
certain circunstances. See sec. 6015(a). |In cases involving an
under paynent of tax, as here, sec. 6015(b) and (c) does not apply
but equitable relief may be avail abl e under subsec. (f). Sec.
1.6015-4, Inconme Tax Regs.; Rev. Proc. 2003-61, sec. 2.04, 2003-2
C. B. 296, 297
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2003-2 C.B. at 297. The parties agree that petitioner has net the
prelimnary requirenents for relief.

| . Safe Harbor for Section 6015(f) Reli ef

We now turn to whether petitioner satisfies the three
conditions of a safe harbor under section 6015(f) that the

Conmi ssi oner has established. See Gonce v. Conmmi ssioner, T.C

Meno. 2007-328; Billings v. Conmi ssioner, T.C. Menop. 2007-234;

Rev. Proc. 2003-61, sec. 4.02, 2003-2 C.B. at 298. Equitable
relief will ordinarily be granted if the requesting spouse
fulfills all three conditions of the safe harbor. The first
condition is that the requesting spouse was no |longer married to,
or legally separated from her forner spouse at the tine she filed
the request for innocent spouse relief. Petitioner filed three
separate i nnocent spouse relief requests. The request at issue
was filed in April 2008. At the tine, the Pugsleys were stil
married. They did not enter into a separation agreenent until
Sept enber 2009 and were not divorced until February 2010.
Petitioner does not satisfy this condition. Accordingly,
petitioner does not qualify under the safe harbor, and we need not
consi der the other two conditions.

1. Bal ancing Test for Determ ni ng Whet her Section 6015(f)
Equi table Relief Wuld Be Appropriate

When a requesting spouse fails to satisfy the safe harbor
conditions, the Conm ssioner may determ ne through a bal anci ng

test whether equitable relief is appropriate. The Conm ssioner
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has listed relevant factors to be wei ghed by the Conm ssioner in
determining relief. See Rev. Proc. 2003-61, sec. 4.03, 2003-2
C.B. at 298. The factors include whether the requesting spouse
(1) is separated or divorced fromthe nonrequesting spouse, (2)
had know edge or reason to know that the nonrequesting spouse
woul d not pay the inconme tax liability, (3) would suffer economc
hardship if relief were denied, (4) conplied with incone tax | aws
in years after the year at issue, (5) received significant
econom ¢ benefit fromthe unpaid incone tax liability, (6) was
abused by the nonrequesting spouse, and (7) was in poor health
when signing the return or requesting relief, and (8) whether the
nonr equesti ng spouse had a | egal obligation to pay the outstanding
ltability. 1d. sec. 4.03(2). The list is nonexhaustive, and no
single factor is determnative. 1d. W address each of the
factors in turn,

A. Marital Status

We first consider petitioner’s marital status. This factor
wei ghs in favor of the requesting spouse if he or she is
separated or divorced fromthe nonrequesting spouse. |d. sec.
4.03(2)(i). Petitioner’s marital status changed fromthe tinme
relief was requested to the time of trial. W nust therefore | ook
at petitioner’s marital status at the time of trial in applying
t he bal ancing test under de novo review. See WIlson v.

Commi ssioner, T.C Menp. 2010-134. Petitioner and Dr. Pugsl ey

di vorced in February 2010 before trial of this case in June.
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B. Knowl edge or Reason To Know That Nonr equesti ng Spouse
Wuld Not Pay Liability

The second factor is whether the requesting spouse knew or
had reason to know t hat the nonrequesting spouse would not pay the
tax liability. Petitioner requests relief fromliability for
unpai d taxes reported on the returns for 1999, 2000, 2001, 2002
and 2003 signed and filed in 2008 and the return for 2005 signed
and filed in 2006 (returns at issue).

Respondent argues that it was unreasonable for petitioner to
think that Dr. Pugsley would pay the tax liabilities when she
signed the returns at issue. W agree. Petitioner knew that Dr.
Pugsl ey had a history of failing to pay their joint tax
liabilities. Petitioner found many unfiled returns show ng unpaid
liabilities stuffed inside Dr. Pugsley s desk drawer and al so was
aware that Federal and State tax liens had been placed on their
previ ous residence because of unpaid taxes. Moreover,
petitioner knew that her fam |y had serious financial troubles.
Dr. Pugsley filed for bankruptcy in 2007, and the Pugsleys had to
rely on over $200,000 in famly gifts and inheritances to pay for
their househol d necessities and children’s college tuition.
Petitioner testified that she knew the famly finances were
utterly devastated and that bills were not being paid. She
nevert hel ess signed the returns.

We have consistently found that a requesting spouse’s

know edge of the couple’ s financial difficulties deprives the
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requesting spouse of reason to believe that his or her ex-spouse

will pay the tax liability. Stolkin v. Comm ssioner, T.C. Mno.

2008-211; Gonce v. Conmi ssioner, supra; Butner v. Conm ssioner,

T.C. Meno. 2007-136. The Pugsleys’ financial difficulties and
previ ous tax problens should have put petitioner on notice that
Dr. Pugsley would not pay the tax liabilities.

We al so question how petitioner could reasonably believe Dr.
Pugsl ey would pay the tax liabilities after his |long history of
deceit and dishonesty. |In addition to hiding their tax returns
for many years, Dr. Pugsley created an el aborate fabrication about
a fictitious CPA who would file their joint tax return for 2003.
Dr. Pugsley also was not forthcom ng with petitioner about | osing
his dental |icense and having his office shut dowmn. Rather, he
continued to dress every norning in his dental scrubs pretending
he was going to work rather than tell petitioner the truth.
Petitioner is a highly educated person, and she knew t hat
Dr. Pugsley had lied to her many tinmes in the past, including
about the filing of their returns and paynent of their taxes. W
find it unlikely that she would believe such a habitual Iiar.

We cannot accept petitioner’s claimthat she had no know edge
or reason to know that Dr. Pugsley would not pay the liabilities.
We find that petitioner had reason to know at the tinme she signed
the returns that her ex-husband would not pay the joint tax

liabilities. This factor wei ghs against relief.
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C. Econonmi c Hardship

A third factor focuses on whether the requesting spouse would
suffer economc hardship if relief were denied. A denial of
section 6015(f) relief inposes economc hardship if it prevents
t he requesting spouse frombeing able to pay his or her reasonable

basic living expenses. Butner v. Conm Ssioner, supra; Sec.

301.6343-1(b)(4)(i), Proced. & Adm n. Regs. Reasonabl e basic
living expenses are based on the taxpayer’s circunstances but do
not include ambunts needed to maintain a | uxurious standard of
living. Sec. 301.6343-1(b)(4)(i), Proced. & Adm n. Regs.

Rel evant circunstances include the taxpayer’s age, ability to earn
an i ncone, nunber of dependents and status as a dependent. Sec.
301.6343-1(b)(4)(11)(A), Proced. & Adm n. Regs. The anount of
property avail able to satisfy the taxpayer’s expenses is al so

consi der ed. But ner v. Commi ssioner, supra; sec. 301.6343-

1(b)(4)(ii)(D), Proced. & Adm n. Regs.

Petitioner receives $58,000 per year in salary, $1,500 in
nont hl y spousal support, $484.17 in nonthly marital asset paynents
and $240 per nonth for health insurance paynments for her children.
Petitioner testified that her nonthly expenses are m ni nal.
Petitioner has no dependents though she provides sone financial
support to her youngest child. Respondent determ ned that, based

on petitioner’s spousal support and sal ary, petitioner had nonthly
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di sposabl e i ncone of $461 that could be applied to the tax
lTabilities.
We agree that petitioner may not have the neans to pay the
entire tax at once. W note, however, that she can neet her basic
[iving expenses while making periodic paynents agai nst the

liabilities. See Stolkin v. Conm ssioner, supra. W find that

petitioner has the neans to nake nonthly paynments to reduce the
tax liabilities and that denying her claimfor relief will not

i npose an econom ¢ hardship on her. This factor wei ghs agai nst
relief.

D. Subsequent Compliance Wth I ncone Tax Laws

A fourth consideration is whether the requesting spouse nade
a good faith effort to conply with inconme tax | aws i n subsequent
years. Respondent’s Appeals Ofice determned that petitioner was
conpliant with tax |aws as of 2008. Petitioner failed, however,
to report spousal alinony as taxable incone after her separation
agreenent was executed in Septenber 2009. She al so
clained a $5, 000 deduction for contributing to an IRA but failed
to make the requisite contribution. She alleges to have filed an
anmended return only after the issue was brought to her attorney’s
attention, though no anended return was submtted into evidence.
This factors wei ghs against relief.

E. Econonic Benefit Fromltens Gving Rise to Liability

A significant benefit for purposes of section 6015(f) is any
benefit in excess of normal support. Sec. 1.6015-2(d), |Incone Tax

Regs. Petitioner spent $300 a nonth to belong to a tony athletic
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club and purchased a hone for over $500,000. Petitioner also sent
her children to expensive private colleges. The facts and
circunst ances presented strongly suggest that petitioner received
a significant benefit fromthe failure to pay the tax liabilities.
This factor al so wei ghs against relief.

F. Abuse by Nonrequesti ng Spouse

Petitioner argues that Dr. Pugsley’ s financia
irresponsibility constituted a formof financial abuse agai nst
her. W have indicated, however, that nonphysical abuse w ||
weigh in favor of relief only where it is severe enough to
i ncapacitate a requesting spouse in the sane manner he or she

woul d be incapacitated by physical abuse. N hiser v.

Conmi ssioner, T.C. Meno. 2008-135. There is no evidence that Dr.

Pugsl ey’ s lies regarding their financial records incapacitated
petitioner. This factor is neutral.

G Poor Health Wien Signing Return or Requesting Relief

Petitioner did not allege that she was in poor health when
she signed the return or when she requested relief. Respondent
determ ned that this factor is neutral, and we have no information
to find otherw se.

H. Nonr equesti ng Spouse’s Legal nligation To Pay Liability

Petitioner argues that she should be relieved of liability
for the tax underpaynents because the separation agreenment
specifically required Dr. Pugsley to pay the taxes for the years
at issue. Respondent does not question the validity of the court

order. Respondent argues and we agree, however, that the | egal
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obligation to pay is not a persuasive factor in favor of relief in
this case. W consider under this factor whether the requesting
spouse had reason to believe upon entering into the agreenent that
it would not be upheld by the nonrequesting spouse. Rev. Proc.
2003-61, sec. 4.03(2)(a)(iv), 2003-2 C.B. at 298. Dr. Pugsley has
a long history of not paying his tax liabilities. It is difficult
to put much weight on his agreenent in the separation agreenent to
pay the taxes. W find that petitioner had reason to believe that
Dr. Pugsley mght not pay the liabilities. This factor is
neutral .

[11. Concl usion

In summary, one factor weighs in favor of relief, four
factors weigh against relief and three factors are neutral.
After weighing the testinony and evidence in this fact-intensive
and nuanced case, we conclude that it would not be inequitable to
hold petitioner jointly and severally liable for the joint tax
liabilities for each of the years at issue.

We have considered all argunents nmade in reaching our
deci sion and, to the extent not nentioned, we conclude that they

are noot, irrelevant, or without merit.

Deci sion will be entered for

r espondent.



